Fairness & Freedom:

Courts as a Forum for Justice A question of life or death

A qguestion of life or death

Thedeath penalty isanexampl eof theultimatepower of government, thetaking of life. Itsexistenceasa
meansof punishmentisadecisionthat each society makes. Thedeath penalty hasbeenrejectedinmany
countries, butisallowedin 37 statesintheUnited States.

AlthoughtheEighth AmendmenttotheU.S. Congtitution protectsindividua sfromcruel and unusual
punishment, theU.S. Supreme Court hashel d that thedeath penalty isnot cruel and unusual becauseamajority
of Americansaccept thedeath penalty astheproper punishment for themost viciouscrimeagainst society-first
degreemurder.

However, statesthat chooseto usethedeath penalty must provideby law aprocedurethat doesnot
automatically imposethedeath penalty onevery defendant convicted of acapitol crime. Thisprocedureor
“dueprocess’ isrequired by theFourteenth Amendment which providesthat lifecannot betakenwithout due
processof law.

Thislessonwill explorethedeath penalty debateby having studentsexaminetheir ownattitudestoitsuse,
by studyingtheprocessthatisrequired by the Congtitution, and by considering difficult applications.

Studentswill:
1. Understand criminal rightsand libertiesguaranteedintheUnited StatesConstitution.
2. Understandtheimportanceof theserightsin publicdecision-makingand how thelaw
limitsgovernmental actions.
3. Understandthejudicia processand how judicial decisionsregarding useof thedeath
penalty aremade.

Materials needed: Copiesof Student Handout: WHAT ISYOUR OPINIONOF THE
DEATHPENALTY?,

Student Handout: ISTHEDEATH PENALTY CONSTITUTIONAL?
Student Handout: ASENTENCE OF DEATH?

Time needed: 2classperiods
Grade levdl: Grades 9-12

Procedure:

1. Askstudentswhatisthe” stiffest” penalty for acrimecommittedin Minnesota?(Mandatory lifewithout
parole) Isthistruefor all states? (37 stateshavecapital punishment) Should Minnesotahave
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Procedure cont.

thedeath penalty? (Minnesotaabolished thedeath penalty in 1911 butinthe 1988-89| egidlativesession, a
death penalty bill wasintroducedinthe Senatebut failedto pass.)

2. DistributeStudent Handout: WHAT ISYOUR OPINIONOFTHEDEATH PENALTY?Ask
studentstocompletethesurvey individually and savefor later. Thisexercisewill familiarizestudentswith
argumentsonbothsidesof thedeath penalty.

3. Dividethestudentsintotwo groups. Giveeachgroup ashort period of timeto prepareto debatethe
statement: “In some cases, state and federal governments should be able to impose the death penalty
for personsconvicted of first degreemurder.” Ask onegroup to represent persons supporting the death
penalty and onegroupto represent those peopleopposingitsuse. What aretheargumentsfor and againstthe
death penalty? What rightssupport your position? Discusstheneed to balancethepublic’ sright to protection
andtheaccused’ sright tobetreatedfairly. Wouldthedeath penalty tip thescal estoofar inany onedirection?

4. After thedebate, havestudentsreread their answerstotheopinion poll and seeif they would change
any of their answers.

5. Discusstheconstitutionality of thedeath penalty. Ask studentstoreadtheStudent Handout: ISTHE
DEATHPENALTY CONSTITUTIONAL ? Discussthefollowingquestions:

A. Doyou agreewiththe Supreme Court that the death penalty isnot “ cruel and unusual
punishment?” Aretherecircumstanceswhereit might be?

B. What factsabout acrime and adefendant would beaggravating circumstances? (prior
record of defendant, lack of sorrow, viciousnessof thecrime, etc.)

C.  Whatfactsabout acrimeand adefendant would be mitigating circumstances? (absence of
any prior record, defendant’ sage, mental retardation, regret, etc.)

D.  Askthestudentsif thejury should consider factsabout thevictim, (thevictimwasagood
member of thecommunity, regularly attending church, or victimwasan aleged member of organizedcrime).

Explainto studentsthat theU.S. Supreme Court hasruled (in South Carolinav. Gathers) that the
personal characteristicsof themurder victim, whenunrelatedtothecrimeitself, should not beconsidered by the
juryindecidingwhether to sentencethedefendant todeath.

6. Dividetheclassintosmall groupsandusingtheStudent Handout: A SENTENCE OF DEATH?
ask eachgrouptoroleplay thesentencingjury inthehypothetical case. Thestudentsaretoapply thefollowing
capitol punishment statute:

Afterfindingthedefendant guilty of murder inthefirst degree, thejury shall 1ook at thecircumstancesof

thecrime, and at the character of the defendant. If it findstheaggravating circumstances of
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Procedure cont.

thecrimeandthedefendant outweighthemitigating circumstances, it shall returnarecommendation of the
deathpenalty. Otherwise, it shall recommend lifeimprisonment.

Remindthestudentsthat thedefendant inthecasehasal ready been convicted of first degreemurder
andthatitistheir responsibility todecidethesentence. They only havetwochoices: lifeimprisonment or
thedeath penalty.

1. Instruct thestudentsto makealist of mitigating circumstances(thosewhichcall for mercy) andalist
of aggravating circumstances(thosewhichmakethecrimeviolent or repulsive). Jurorsshouldthencompare
onelistwiththeother. If mitigating circumstancesoutwel ghtheaggravating circumstances, they aretorecom-
mendifeimprisonment. If theaggravating circumstancesoutwel ghthemitigating circumstances, they areto
recommend degth.

8. Ask eachjury to shareitsdecisionwiththeentirecl ass, summarizing how thegroup reacheditsdeci-
sion. Therecommendation doesnot needto beunanimous.

9. Compl etethel esson by asking studentsto consider thestatement: “ Jurieshavethesamepower asthe
executioner indeath penalty cases.” Dothey agreeor disagree? How wouldthey actif they wereajurorina
deathpenalty case? Woulditinfluencetheir findingof guilt?
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Student Handout: WHAT IS YOU OPINION OF THE DEATH PENALTY?

Thedeathpenalty isavery controversial issue. Thestatementsbel ow describesomecommonattitudestoward
capital punishment. Asyoubegintothink about thissubject, read each statement bel ow and circleyour reac-
tion:

SA (strongly agree) SD (strongly disagree)

A (agree) D (disagree)
UD (undecided).

1. Killing peoplewho commit murder keepsother peoplefromdoing thesamething.

SA A SD D ub

2. A personwho commitsmurder or someother seriouscrimeshouldpay ~ withhisor herownlife.
SA A SD D ub

3. “Aneyefor aneyeand atoothfor atooth” iswhat justice means.
SA A SD D ub

4. Taxpayersshould not beexpectedto pay for theupkeep of prisonerswho havecommitted murder.
SA A SD D ub

5. Some peoplecannot beallowedin society becausethey aretoo dangerous. Thesepeopleshouldbe
executed.

SA A SD D ub
6. Anyonewho placesval ueonhumanlifecannot approvecapital punishment.
SA A SD D ub
7. Peoplearebasically evil and must be punished for wrongdoing or they will continuetodowrong.
SA A SD D ub
8. “ThoushatnotKill” meansthat even criminal sshould not beexecuted.
SA A SD D ub
9. Peoplearebasically good and eventheworst criminal canberehabilitated.
SA A SD D ub

10. Peopleareamixtureof good and bad andit’ shard to makeafinal decisionabout anyone. Thismeans
capital punishmentiswrong.

SA A SD D ub
11. Unlessapersonadmitstoacrime, itisimpossibleto beabsol utely certainthat sheor hecommittedthe
crime. Thejury might havemadeamistake.

SA A SD D ub
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Student Handout: ISTHE DEATH PENALTY CONSTITUTIONAL?

Doesthedesath penaty violatethe Eighth Amendment’ sprohibitionagainst“ cruel andunusual” punish-
ment? Isthereataking of “life... .without dueprocessof law” contrary tothe Fourteenth Amendment? These
guestionshavebeen presented many timestotheU.S. SupremeCourt asstatedeath penalty statutesare
challengedincourt.

A landmark Supreme Court decision, Greggv. Geor gia, concluded that thedeath penalty isnot cruel and
unusual punishment nor doesit violatedueprocessif certain proceduresarefollowed.

By a7-2mgjority, theU.S. Supreme Court declared that statescouldimposethedeath pealty asa
punishment for first-degreemurder. Becauseamajority of Americansaccepted thedeath penalty astheproper
punishment for themost viciouscrimeagainst society, first-degreemurder, itwasnot “ cruel and unusual”
punishment.

However, somestatel awsregarding themethod by which defendantswerechosentoreceivethedeath
penalty violated the Fourteenth Amendment’ s* dueprocess’ clause. Thesewerelawsthat automatically
imposedthedeath sentencefor every defendant convicted of acapital crime. Jurorshad no choiceabout the
penalty andwereunableto consider circumstancesabout thecrimethat might warrant themorel enient sentence
of lifeimprisonment.

Thetypeof death penalty law that wasconstitutional inthe Gregg caserequiredjuries, after findinga
defendant guilty of first degreemurder, to makeasecond decision onwhether or not toimposethedeath
penalty after considering everything about thedefendant and thecrime. Thiswouldincludeboththeaggravat-
ing circumstances, or thosethi ngsabout thecrimeand thedefendant which makeit acruel andviciousact, and
themitigating circumstancesof thecrimeand defendant, or thosethingswhich call for mercy andleniency on
thepart of thejurors. Jurorsareto balancethetwotypesof circumstancesand recommend thedeath penalty
onlyif theaggravating circumstancesoutwel ghthemitigatingones.

TheCourt saidthisprocessprovidedjurieswithenoughfreedomintheir choi cebetweenthedeath penalty
andlifeimprisonment to sati sfy thedue processrequirementsof the Fourteenth Amendment. Italsoprevented
arbitrary decision-making by giving guidancetojurieson how tomaketheir decision.
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Student Handout: A SENTENCE OF DEATH?

You are amember of the jury. You have found the defendant guilty of first degree murder.
You now must decide the defendant’ s sentence by applying the following law:

After finding the defendant guilty of murder in the first degree, the jury shall look at
the circumstances of the crime, and at the character of the individual defendant. If it
finds the aggravating circumstances of the crime and the defendant outweigh the
mitigating circumstances, it shall return a recommendation of the death penalty.
Otherwise, it shall recommend life imprisonment.

Name: Larry Wilson
Age 16
Sex: Made

Larry has been in and out of juvenile facilities since the age of eight for various acts
of burglary, theft and arson, had attempted to kill his mother by poisoning Tylenol cap-
sules, and had killed several animalsin hisneighborhood. A psychiatrist diagnosed Larry
as having a personality disorder but that he could tell right from wrong.

On July 25, 1985 Larry and an accomplice, Allen, planned to rob a convenience
store and murder “whoever was behind the counter” because “a dead person can’t talk.”
A 26 year old mother of two was working behind the counter of the convenience store
when Larry and Allen robbed the store. Allen held the woman to the floor, while Larry
repeatedly stabbed her in the chest. When she begged for her life, Larry stabbed her four
moretimesintheneck. Larry and Allen helped themselvesto liquor, cigarettes, rolling
papers, and $450 in cash and checks, and left the woman to die on the floor. Larry was
Sixteen yearsold at thetime.

Larry was certified to stand trial asan adult and entered guilty pleasto first-degree
murder and armed robbery.

Sentence

Minnesota Center for Community Legal Education 17-6



