Fairness & Freedom:
Courts as aForum for Justice Appeals

Appeals

Insomecases, individual swho havetakentheir disputeto court do not agreewiththedecision of the
court. They might feel that thecourt erredinrulingontheadmission of evidenceor intheapplicationof thelaw.
They mightfeel that theevidencepresented did not support thedecision. For whatever reason, peopleoften
consider appealingtheir casetoahigher court. Whenlegal groundsfor theappeal exists, suchasthereasons
presented above, an appeal might bewise. Inother cases, wherethereisnolegal basi s, appeal sareawaste of
timeandmoney. Lawyershel ptheir clientsdecideif anappeal iswarranted.

Casesare appealed to appellate courts. In Minnesota, most cases are appeal ed to the Minnesota Court
of Appeals. A limited number of casesareappeal ed directly tothe MinnesotaSupreme Court. (Seethechart
providedinthelessonMinnesotacourts.) Casesonappeal aredifferentthantrials. Thejudgesonthecourt
listentoargumentspresented by thelawyersrepresentingthepartiesinthecase. Therearenowitnesses. There
isnojury. Instead, thejudgesreview what happened at thetrial, listentotheargumentsof thelawyers(pre-
sentedduringanoral argument orinawrittenbrief), and decidethecase.

Studentslearnabout theappeal processthroughmoot court simulations. By devel opingand presentingan
argument tothejudges, studentsdevel op anunderstanding of appel lateprocedureaswel | asconstitutional
issuesargued. Theformat isadaptabletoany trial court decisionthat hasgroundsfor appeal or asareenact-
ment of SupremeCourt decisions. Studentscan research prior caselaw asprecedent for theissuebeforethe
court or ssmply apply their understanding of thelaw tothecase. However thesimul ationisused, studentswill
havetheopportunity to prepareand present argumentsthat support their sideof thecasebeforejudgesonan
appellatecourt.

Studentswill:
1. Know theroleof anappellatecourtinour judicia system.
2. Understand appell atecourt procedureand decorum.
3. Analyzeissuesof condtitutional law.

Materials needed: Copiesof Student Handout: CASE STUDY FORMOOT COURT
ACTIVITY,
INSTRUCTIONSFORATTORNEY TEAMS,
INSTRUCTIONSFORJUSTICES, and

INSTRUCTIONSFORLAW CLERKS
Time needed: 2classperiods

Grade levdl: Grades 9-12
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Procedure:

1. Begintheclasssessionby asking, “Whodecidesif atrial hasbeenfair?’ “Whohasthelastwordin
decidingwhat theConstitutionmeans?’ “Whatismeant by acourt of last resort?’ “Whatisa‘higher’ court?’

2. Explainbackgroundonappel lateprocedure:

A casebeginsinatrial or district court. Itisherewherewitnessestestify, lawyersask questions, and
judgesor juriesmakedecisions. A trial courtissaidtohaveoriginal jurisdiction becauseit hearsacasefor
thefirsttime.

If apersonwholosesacaseinatrial court wishesto appeal adecision, heor shewouldtakethecasetoa
courtwithappellatejurisdiction. Inthefederal court system, theU.S. Court of Appeal sisthefirst court of
appellatejurisdiction. After that acasewouldgototheU.S. Supreme Court which hasthefinal say.

Therearenojury trialsinappellatecourts. Rather, they arecourtsof reviewwhichdeterminewhether or
not therulingsandjudgment of thelower court arecorrect. Theparty whobringsthesuittothereviewingcourt
isreferredtoasthepetitioner or appellant. Thepetitioner arguesthat thelower court erredinitsjudgment
and seeksareversal of thelower court’ sdecision. Theparty whowon at thelower court must now argue
againstthesetting asideof thejudgment. Thisparty, therespondent or appell ee, wantstheappel latecourt to
affirmor agreewiththelower court’ sdecision.

Thefirst stepintheappellateprocess, after thefiling of aNoticeof Appeal, isthesubmissionof briefsby
eachparty. Eachbrief identifiesthefactsof thecase, theissuesof fact andlaw, how thetrial court ruled, and
legal argumentsusing caselaw that will persuadetheappellatecourttoaffirmor reversethelower court.

Afterthebriefsarecompl eted, oral argumentsmight beschedul edto answer questionsthejudgesmight

have. Unliketrial court procedurewheremany witnessestestify incourt, oral argumentsareonly presented by
attorneys. Eachlawyerisgivenalimited amount of time(usually 30 minutes) to present their argument beforea
panel of judges. Thepetitioner arguesfirst becausetheir client hasbrought theappeal tothehigher court.
Respondent’ sargument will immediately follow. Beforepetitioner begins, heor shemay reservetimefor a
rebuttal followingtherespondent’ sargument. Judgesfrequently interrupt theattorneystoask clarifyingques-
tions.

Followingtheoral argument, judgesmeet together and discussthemeritsof thecase. Judgeswill vote,
andthemajority viewpoint becomesthejudgment. A judgefor themajority will writethemajority opinion.
Thosejudgeswho disagreewiththemajority may writeaminority or dissentingopinion.

3. Select acasefor themoot court. (A caseonreligiousfreedomincludingdiscussionof law for students
and notesfor teachersisprovided.) Review thebackground andfactsof thecase. Identify whichpartiesare
thepetitioner and respondent. Determineeach side’ sposition beforetheappellatecourt. Clarify theissuesin
thecaseby listingargumentsfor eachside.

4. Dividetheclassintoattorney teamsof four tosix studentsand assignto eachteamtheposition of
petitioner or respondent. They will prepareargumentsto support their positionsand present theseto
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Pr ocedur econt.

acourt of ninejustices. Eachsideisallowedfour minutesforitspresentation. (Seel NSTRUCTIONSFOR
ATTORNEYYS)

Anunevennumber of justicesshoul d besel ectedincluding achief justice. (TheMinnesotaSupreme
Court hassevenjusticesandtheU.S. SupremeCourt hasnine.) They will listentotheattorney argumentsand
interrupttoask questions. After oral arguments, thechief justicewill lead afive-minuteconferenceinwhich
justicespresent their viewsof thecase. Eachjusticewill try to persuadetheothersto agreewithhisor her
interpretation of thecase. Attheend of theconference, thejusticestakeafina vote. Thechief justicemay
assign ajusticeto present thedecision of thecourttotheclass. (Seel NSTRUCTIONSFOR JUSTICEYS)

5. Remaining studentsmight act aslaw clerksin hel pingjusticesunderstandthecase. (InMinnesota,
judgesontheCourt of A ppeal sandthe Supreme Court each havetwolaw clerksthat hel presearchthelaw
anddeveloptheopinions. Law clerksarelawyerswhoarerecent law school graduates.) Assigneachclerkto
aparticular justice. They will meet together during preparationtimeand discussthecase. (SeeINSTRUC-
TIONSFORLAW CLERKYS)

Asanalternative, sel ect second attorney teamsto present additional arguments.

6. Dependingonthepurposeof theactivity, preparationtimewill vary. A complex caserequiring addi-
tional research may bean outsideassignment. A simpler “ self-contained” caseneed only takefifteen minutesof
preparationtimeasstudentswork together.

1. ConducttheMoot Court Activity.

A. Room Set-Up. Justicesshould be seated together inarow facingtheclass. Attorneyscan
present their argumentsby standinginfront of thecourt or seated asagroup.

B.  Oral Argument. (15 minutes)

Haveonestudent announcethat courtisinsessionand havestudentsriseasthejusticesenter theroom.
Thechief justicewill open court by announcing thenameof thecase. Heor shewill thenask thepetitioner’ s
attorneystobegintheir four-minuteargument. Atany time, thejusticesmay ask questions. Attorney teams
shouldanswer questionsbeforecontinuingtheargument. Respondent’ sattorney will follow. (Y oumay adapt
format by allowingarebuttal by petitioner. Thisoffersstudent attorneysasecond chanceto maketheir argu-
ment after they becomecomfortablewiththeformat.) After oral arguments, thechief justiceadjournsthecourt.

C. Follow-Up Conference (5 minutes)

Justiceconferencesaredoneinprivate. However, for thisactivity a“ fishbowl conference” will alow
theclasstoobservethediscussion. Justices sitinacircleinthemiddleof theroomwiththerest of theclass
forminganouter circlewherethey caneasily hear and seethediscussion.

Thechief justicewill ask eachjusticefor hisor her view of thecase. Heor shewill thenfacilitatean
opendiscussionbeforecallingfor afina vote.
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Procedur econt.

8. Debrief theM oot Court activity. Encourageall studentsto participateinthediscussion. Questionsthat
facilitatediscussoninclude:

A. Doyouagreeor disagreewiththedecision of thecourt? Comparetheclass sdecisionwiththe
actual case.

B. What attorney argumentsweremost convincingtoyou? Why?

C.  Werethequestionsasked by thejusticeshel pful totheprocess?

D.  Whatdojusticesconsiderindecidinghowtovoteonacase?

E. Didyouchangeyour mindabout thecaseafter listeningtotheattorney arguments? Judge’ s

F. Why areappellatecourts importantinour judicial system?
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INSTRUCTIONSFORATTORNEY TEAMS

Organizeyour argument inoutlineformincluding thefollowinginformation:

1. A clear, brief statement of your positionandat | east two argumentsor reasonswhy thecourt should
adopt your position.

If you represent the petitioner your position isthat the lower court made a wrong decision.
Why?'Y our argument may focusonwhether or not alaw isconstitutional, trial procedurewasfair, or actions
by government official swereproper.

If you are representing the respondent your position is that the lower court made the right
decision. Why? Defendthelower court’ sposition aswell ascounter thechargesmadeby theother side.

2. Factsfromthecasethat support each argument with an explanation of how eachfact supportsit.

3. Explanationsof any Supreme Court decisionsthat support your arguments.

SampleOutline
1 Petitioner’ sCase
A. I ntroductionand statement of position
B. SupremeCourt decisionsthat support argument
C. Request for action (upholdtrial court or reversetrial court)

Usethisoutlineinyour four-minutepresentation. Decidewhichteammember(s) will presentthe
information.

Finally, assignat | east oneteam member toanswer thejustices’ questions. Heor sheshould prepareby
carefully reviewingthecasedescription.

Oral Argument:
Beginyour argument by saying:

“May it please the court, my name is and |
represent in this case.”

Then continuewithyour argument. Bepreparedto stopwhen ajusticeasksaquestion. Theattorney team
member assigned to questionsshould answer. Continuepresenting your caseuntil thenext questionisasked.
Trytoconcludeyour argument by restating theactionyouwouldlikethecourt totake. Remember that your
timemay betakenupwithanswering questions.
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INSTRUCTIONSFORJUSTICES

Topreparefor oral arguments, justicesshould meet withtheir assignedclerk andreview thecase. Whatis
unclear toyou? What factsdoyouwant clarified? Doesaposition need moreexplanation? Together devel op
guestionsto beasked by justicesduring ora arguments. Remember justicescaninterrupt attorney presentations
toask questions.

Justicesand clerkscanal soreview previouscourt decisionsthat rel atetotheissuepresentedinthecase.
Thecourt triestofollow previousdecisionsinorder to promoteconsi stency andstability inthelegal system.
Shouldthecourtfollow itsearlier decisions(precedent) or shoul d thecourt abandon precedent and createnew
rules? Asajustice, youmust decidethiscase.

ROLE OF CHIEF JUSTICE
DuringtheM oot Court Activity you may:
1. Extendthetimelimitsof theattorneys' presentationsif you or another judgefed itisnecessary.

2. Maintainorder inthecourtroomby insisting that only oneindividual speak at any onetimeandthat all
statementsby theattorneysbedirected tothecourt and not totheattorneysrepresentingtheother sideinthe
case.

Atthefollow-up conference:

3. Insistthat eachjudgebeinitially allowedto expresshisor her viewsregarding thecasewithout any
commentsof questionsfromtheother judges.

4. Providethejudgeswiththeopportunity to questionthepositionsof theother judgesand convincethem
of themeritsof their ownviews.

5. Takeaformal poll of thejudgesand assign onejudgeto bein chargeof presenting thecourt’ smajority
opinion. If adissentingor minority opinionexists, providedissentingjudgesan opportunity to present their
opinion.
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INSTRUCTIONSFORLAW CLERKS

Law clerksareresponsiblefor suchtasksasreadingal theappeal sfiledwiththecourt, writingmemos
summarizingthekey issuesineach case, and hel ping preparecourt opinionsby doing researchandwriting
drafts.

Inthisactivity,law clerksshouldread carefully all documentsabout thecaseand any rel evant Supreme
Courtdecisions. Y ouwill discussthecasewithyour assignedjusticeand hel phimor her preparequestionsto
beaskedduringora arguments.
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Student Handout: CASE STUDY FOR MOOT COURT
ACTIVITY

Issue: Free Exercise of Religion
A SIGN OF THE TIMES...RELIGIOUS FREEDOM VS. PUBLIC SAFETY

AmishfamiliesfromOhiobegantoarriveinFillmoreCounty, Minnesotain 1973-74. Asareligious
community, they haveadopted asimplelifestyleandtravel by horseandbuggy. Atfirst, therewerefew prob-
lemswiththeMinnesotal aw requiringanorangeandredtriangular dow-movingvehiclesigntobedisplayed on
buggiesandwagons. Y ounger Amish, consciousof their positionasnewcomersand anxioustofitintotheir new
community, tendedtousetherequiredsign. SomeAmishpreferredtodisplay ablack triangleoutlinedinwhite
asacompromise. Othersrefusedtouseany sign. They believedthebright colorsof thesignandthesymbol
itself wouldputtheir faithin®“worldly symbols’ rather thanin God. Instead, they outlined their buggieswith
slverreflectivetape. If stoppedandtagged, Amishdriversusually plednot guilty. Routinely, they werefound
guilty andthenpaidthefines.

Concernswererai sed by peoplelivinginthearea. Occas onal accidentsinvolvings ow-movingvehicles
showedtheneedfor suchsignsto protect public safety. 1n 1986, Minnesotalaw waschangedtoalow the
black trianglewithawhiteoutline. Many Amishagreedtothiscompromise. Butin 1987, whenthelaw was
changed againtorequiretheorangetriangletoawaysbecarriedinthewagonand used at night or inpoor
weather, theconflictgrew.

Amishwhorefusedtocarry thesignbegantobeticketed, fined, and sentenced tocommunity serviceor
jailtime. Initial fineswere$20- $22, andfirsttimejail sentencesweresevendays. Jail sentenceswouldnot
havetobeservedif therewerenoadditional tagswithinsix months. Soon, repeat offendersbeganto appear
backincourtwithinthesix month period, refusedto pay fines, andwererequiredtoservetimeinjail.

InDecember, 1988, Mr. Hershberger and thirteen othersappeared beforeaFillmore County judgefor
violationof thesignlaw. They askedthecourt todismissthetrafficcitationsexplainingtheir refusal todisplay
thesignwasbased ontheir sincerereligiousbeliefsandthat thesignlaw punishedthemfor their belief sthrough
finesandjail time. They wantedto practicetheir religionwithout interferencefromgovernment asguaranteedin
theFirst Amendment. They believedthelaw shouldallow analternativethat would notviol atetheir religion-
theuseof silver reflectivetape.

Thedistrict judgerefusedtodismissthecitations. Thejudgepointed out that the Amishcommunity was
divided onwhether or not their religion prohibitsdisplay of thesign. Becausethecommunity wasdivided, itdid
not appear tothejudgethat thereligiousbelief wassincere. Also, thejudgefeltthat highway saf ety wasamore
important consideration.

The Amishappea edthedecisiontotheMinnesotaCourt of Appeals. TheCourt of Appeals, under court
rules, askedtheMinnesotaSupremeCourt toreview theconstitutional issueright away. Thecaseisnow
beforetheMinnesotaSupremeCourt.

Issue: Does Minnesota law requiring the slow-moving vehicle sign violate the rights of the Amish to
free exercise of religion guaranteed in the Minnesota Constitution and the U.S. Constitution?
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Student Handout: CASE STUDY FOR MOOT COURT ACTIVITY cont.

Points of Law

Under Article |, Section 16 of the Minnesota Constitution, individuals are pro-
vided thefollowing protections.

Freedom of conscience; no preference to be given to any religious estab-
lishment or mode of worship. The enumeration of rightsin this constitution shall
not deny or impair others retained by and inherent in the people. Theright of every
man to worship God according to the dictates of his own conscience shall never be
infringed; nor shall any man be compelled to attend, erect or support any place of
worship, or to maintain any religious or ecclesiastical ministry, against his consent;
nor shall any control of or interference with the rights of conscience be permitted,
or any preference be given by law to any religious establishment or mode of wor-
ship; but the liberty of conscience hereby secured shall not be so construed as to
excuse acts of licentiousness or justify practices inconsistent with the peace or
safety of the state, nor shall any money be drawn from the treasury for the benefit

of any religious societiesor religious or theol ogical seminaries.

The First Amendment to the U.S. Constitution reads, “ Congress shall make no law
respecting an establishment of religion, or prohibiting the free exercise thereof. . ..” The
amendment’s guarantee of freedom of religion containstwo parts: (1) the establishment
clause, and (2) the free exercise clause.

Under the establishment clause, the state may not treat one religion more favorably
than others so asto make it appear that the government is supporting that religion asthe
state-approved religion. The clause has also been interpreted to forbid government from
aidingreligioningeneral over non-religion.

Under the free exercise clause, the state may not restrict the free exercise of religious
beliefs either directly or by imposing burdensome conditions on these beliefs.

There is abalance which must be struck between the two clauses. In protecting the
free exercise of onereligion, it is easy for the government to seem to be favoring (estab-
lishing) that religion. For example, if it makes an exception and says that people whose
religious beliefs prohibit violence do not have to be soldiers, people with other beliefs
might think the government istreating thefirst religion morefavorably.
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Student Handout: CASE STUDY FOR MOOT COURT ACTIVITY cont.

Aswith other First Amendment freedoms, the Constitution’s protection of religious
beliefs must be balanced against the important needs of society asawhole. That means
that the importance of areligious activity to aparticular religion must be balanced against
the harm to society that the activity can cause. For instance, although public dancing with
poisonous snakes may be important to areligious group, the danger that such an activity
poses to the public could allow the state to prevent it without running afoul of the free
exerciseclause.

I ssues that should be considered when arguing for or against the right of the
Amish to display alter native slow-moving vehicle signs include:

1.  Should the sincerity of one's religious beliefs be examined by the court? Must
everyone practicing the religion hold the same beliefs? How would the court know if an
individual wasbeing sincere?

2.  Doesthe government regulation burden the exercise of thereligion? Inwhat way?

3.  Isthegovernment regulation justified? |sthe state’s concern for safety of the pub-
lic using the highways alegitimate state interest? Isthere alessrestrictive way of accom-
plishing the goal of public safety? Should the constitutional protection require that the
government usetheleast restrictivealternative

Minnesota Center for Community Legal Education 13-10



Fairness & Freedom:
Courts as aForum for Justice Appeals

TEACHER NOTES: Case study for moot court activity

1.  Should thesincerity of one'sreligious beliefs be examined by the court? The Min-
nesota Supreme Court and the United States Supreme Court have held that it has never
been arequirement to demonstrate that the sincerity of one'sreligious belief isuniformly
agreed to by the religious community of which the individual isamember. Instead, the
focusisto be on whether theindividual claiming First Amendment protection hasasin-
cerereligiousbelief. (Thewillingnessto gotojail probably demonstrates sincerereligious
belief.)

2.  Doesthe government regulation burden the exercise of thereligion? When astatute
imposes criminal sanctions including fines and jail time on those who do not obey, itisa
substantial burden. In this case, the Amish face achoice of either following their religious
beliefs by refusing to adopt “worldly symbols’ bearing “loud colors’” and suffering the
consequent criminal sanctions, or rejecting those beliefsin order to obey the law.

3. Isthegovernment regulation justified? Thisisthecritical issue. Under current
United States Supreme Court decisions interpreting the United States Constitution, the
government need only show a good reason for the regulation for it to be found constitu-
tional. Under current decisions by the Minnesota Supreme Court interpreting the Minne-
sota Constitution, the government isrequired to have acompelling governmental interest
which cannot be served by alessintrusive alternative. The Minnesota Constitution offers
individuals more religious protection. In adecision by the Minnesota Supreme Court
regarding the Amish case presented here, the Court ruled that the Minnesotalaw violates
the Amish’sright under the Minnesota Constitution to freely practicetheir religion.
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